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FAMILY LEGISLATION AMENDMENT BILL 2006 
Second Reading 

Resumed from 15 June. 

HON DONNA FARAGHER (East Metropolitan) [5.55 pm]:  The Family Legislation Amendment Bill 2006 
is a very comprehensive bill that primarily amends the Family Court Act 1997 but also makes some 
consequential amendments to other acts.  According to the parliamentary secretary, the bill involves reforms that 
will - 

. . . enable the Family Court of Western Australia to exercise in relation to exnuptial children and de 
facto relationships similar powers to those that will be able to exercised by the Family Court of 
Australia with respect to the children of a marriage and married persons.  The proposed amendments 
reflect recent amendments to the commonwealth Family Law Act 1975.  

Importantly, the bill deals with shared parental responsibility, bankruptcy and child support issues.  

As has been said, the bill arises primarily as a result of a number of changes to the commonwealth Family Law 
Act, including those resulting from the recent passage of the Family Law Amendment (Shared Parental 
Responsibility) Bill 2005 that was assented to on 22 May 2006.  I understand that a number of changes to the 
commonwealth act are proposed to commence on 1 July 2006; therefore, the legislation that we are dealing with 
today is deemed urgent.  The parliamentary secretary stated in her second reading speech -  

. . . if the provisions of this bill do not commence until after 1 July 2006, for a period of time there will 
be a significant difference between the laws applicable to married persons and their children and the 
laws applicable to de facto partners and their children.  Of course, that would be regrettable.  However, 
given that the commonwealth Parliament has yet to enact its parental responsibility legislation - 
although it is anticipated any day - and that this bill must reflect enacted commonwealth legislation, the 
difference in applicable laws has been unavoidable.  In this context it would be of assistance if this 
Parliament were able to consider and enact this bill without undue delay. 

I note that the parliamentary secretary’s second reading speech indicated that the commonwealth legislation had 
not yet been enacted but, according to my research, it was enacted on 22 May.  That has been sorted.  This 
matter is perhaps primarily a problem only for this state and relates to some small exceptions that relate to 
property settlement.  By way of background, the commonwealth has always had power with respect to marriage 
and the children of those marriages.  However, I understand that since the late 1980s all states, with the 
exception of Western Australia, referred to the commonwealth government power with respect to exnuptial 
children.  Therefore, the other states are not required to introduce their own laws in response to the recent 
amendments made to the commonwealth act in the federal Parliament with the exception of matters that relate to 
property settlements.  Furthermore, as has been outlined by the Attorney General, given that Western Australia 
has its own Family Court, which is vested with federal jurisdiction in matters of family law, it is appropriate that 
any changes to the commonwealth law also be implemented in the Western Australian Family Court Act 1997. 

As the parliamentary secretary mentioned in her second reading speech, this bill implements a number of wide-
ranging reforms to family law in this state.  The commonwealth provisions - if I can call them that - are drawn 
mostly from a report of the House of Representatives Standing Committee on Family and Community Affairs 
titled “Every picture tells a story: Inquiry into child custody arrangements in the event of family separation”.  
This report was tabled in the federal Parliament in December 2003.  I turn to the foreword of the committee 
report, which states -  

It has been the committee’s task to find a way to make the family law system better for all the children 
and young adults who find themselves, through no choice of their own, in a situation where their 
parents cannot live together any more and must separate.  Despite this, their parents are still their 
parents and should continue to share responsibility for them. 

The standing committee received more than 1 700 submissions and undertook hearings across the country.  In 
response to the inquiry, some 29 recommendations were made, ranging from issues of shared responsibility, 
family law processes, contact orders and child support.  The committee concluded by stating -  

We believe that the conclusions and recommendations outlined in the committee’s report point to 
solutions that will make the family law system, including the child support scheme, fairer and better for 
children in separated families and thereby for both their parents and extended family members, 
including grandparents. 

Sitting suspended from 6.00 to 7.30 pm 
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Hon DONNA FARAGHER:  Before the dinner suspension I had commenced my introductory remarks on the 
Family Legislation Amendment Bill.  I had mentioned that the bill incorporates into the Family Court Act 1997 a 
number of commonwealth provisions that arise as a result of changes to the commonwealth Family Law Act.  I 
had also indicated that these changes have arisen primarily as a result of a federal standing committee report 
titled “Every picture tells a story”.  I have referred to that report and will continue to do so throughout my 
contribution to this debate. 

The changes identified in the bill are focused on the way in which separation is managed, with the overall hope 
that long, costly and difficult court battles will be overtaken by a more cooperative parenting solution.  It is 
perhaps an unfortunate sign of the modern world that we need inquiries such as those of that standing committee.  
As a person who is recently married, I certainly hope that I will never need to look at the Family Law Act 
outside this legislative process.  However, the statistics indicate that 52 747 divorces - or nearly 53 000 - 
divorces were granted in 2004.  Nearly 50 per cent of those divorces involved children.  In Western Australia, 
that accounted for some 4 049 children.  It is, therefore, vital that when parents separate and divorce, the best 
interests of the children are paramount.  All too often we hear of tragic cases of family breakdown.  Sometimes 
things start off fairly amicably, but they end in war, so to speak.  We often hear of violence, and tragically 
sometimes death. 

The reforms that we are dealing with today have been deemed the most significant in some 30 years.  They are 
designed with the overall aim of changing the culture that surrounds family breakdown and divorce.  The 
reforms seek to reduce conflict between separating parents by providing families with better ways to resolve 
their disputes through non-adversarial means, with the overall hope that better decisions are made, with better 
outcomes for the children involved.  Only time will tell how well those reforms will work in the long run.  
Indeed, often one partner has a greater bargaining chip than another; therefore, equality does not always exist to 
start with.  How well these changes will affect the longer-term outcomes will perhaps always be an issue.  I will 
be interested to see what happens in the future.   

I will now focus on some of the key provisions of the bill.  The first is that the family law magistrates in Western 
Australia will be given a wider range of powers and jurisdiction.  This includes the ability to deal with defended 
parenting cases, and with disputes concerning property to a total value not exceeding $700 000.  In certain 
circumstances, this limit will be lifted if all parties consent to a family law magistrate hearing their case.  I 
understand that currently such magistrates have jurisdiction only in a monetary range up to $20 000.  Perhaps the 
parliamentary secretary will be able to confirm whether that is correct.   

The bill also provides power for courts to exercise jurisdiction under commonwealth acts.  In this case, the 
Family Court of Western Australia will be given the power to make orders binding on third parties in dealing 
with property settlement proceedings under that act.  The bill also makes changes to the enforcement of court 
orders, and allows for the recovery of child maintenance paid by a person found not to be the child’s parent.  
This latter change is particularly important.  Recently there have been numerous reports, generally in the media, 
about men finding out, often after many years of paying maintenance for a child, that it is not their child.  Quite 
apart from the emotional anguish, hurt and betrayal that no doubt goes with this knowledge, the obvious 
financial cost over the years would in some cases be enormous.  If these costs are found to have been imposed 
unfairly, particularly in cases of clear deception, it is necessary that options be available for the recovery of child 
maintenance.  This extends also to property settlements.   

The bill also deals with issues involving family law and bankruptcy, proceeds of crime, and applications for 
property settlement.  With respect to the latter, I understand that the current provision in the Western Australian 
act requires that upon the breakdown of a de facto relationship, an application for property settlement and 
maintenance must be made within one year after that relationship ends.  The proposed change will increase the 
timing to two years.  That is in line with the provision that applies to married couples.  I will refer to the 
Attorney General’s second reading speech in the other place, because it deals with this matter in more detail, and 
it is important that this matter be made clear.  The Attorney General said in his speech -  

In addition, the bill amends section 205ZB(1) of the Western Australian Family Court Act 1997, which 
provides that on the breakdown of a de facto relationship, an application for property settlement and 
maintenance must be made within one year after that relationship ends.  The equivalent provision in 
section 44(3) of the commonwealth Family Law Act 1975 provides that a former partner to a marriage 
is to take action for property settlement and spousal maintenance within one year after divorce.  As 
divorce proceedings cannot be instituted until there has been a one-year separation, there is effectively a 
two-year period for married persons to make application.  De facto partners ought to be treated equally 
before the law.  Accordingly, the bill will amend section 205ZB(1) of the Western Australian Family 
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Court Act 1997 to provide that an application for property settlement and maintenance ought to be 
made following the breakdown of a de facto relationship within two years of the breakdown.   

I turn now to the shared parenting provisions.  These provisions commence at around clause 81 of the bill, and 
are perhaps the most significant aspects of this bill.  These provisions are proposed to commence on 1 July.  The 
commonwealth bill to which I have referred contains nine schedules relating to shared responsibility.  This bill 
implements the same provisions for de facto partners and exnuptial children.  To assist, I will again refer to the 
Attorney General’s second reading speech in the other place, which outlines the key provision of these schedules 
and states -  

Schedule 1 supports and promotes a cooperative approach to parenting and advances the 
commonwealth government’s longstanding policy of encouraging people to take responsibility for 
resolving disputes in a non-adversarial manner.  The bill provides for a presumption of equally shared 
parental responsibility, meaning that both parents would have an equal role in making decisions about 
long-term issues for the benefit of their children.  When parents fail to fulfil their responsibilities, the 
court is able to take appropriate action.  Schedule 1 also contains changes to better recognise the 
interests of children in spending time with grandparents and other relatives if it is in the best interests of 
the children.  The schedule addresses concerns about the existing definition of family violence by 
introducing an objective test and promotes agreements outside the court system.  The bill will require 
people to attend family dispute resolution and make a genuine attempt to resolve their dispute before 
applying to the court for a parenting order.  This requirement does not apply when there is family 
violence or abuse.  

Schedule 2 strengthens the existing enforcement regime by giving courts a wider range of powers to 
deal with people who breach contact orders through the ability to impose cost orders, bonds, “make up” 
time and compensation.  Schedule 3 changes court procedures to make the process less adversarial.  
Schedule 4 ensures that separating and divorcing parents will have access to quality counselling and 
dispute resolution services without the need to go to court.  Schedule 5 implements the 
recommendations of the Family Law Council to clarify the role of independent children’s lawyers as 
best-interest advocates.  Schedule 6 makes the relationship between parenting orders and family 
violence orders clearer and easier to understand.  Schedule 7 makes a minor amendment to the 
jurisdiction of the court.  Schedule 8 removes the terms “residence” and “contact” to emphasise the 
more focused term of “parenting orders”.  Schedule 9 relocates to various legislative provisions some 
defined terms, such as “child” and “child welfare officer” . . .  

These changes are significant, and they are being made with the true desire to assist families during a breakdown 
when the people concerned are generally at their most vulnerable.  As the House of Representatives Standing 
Committee on Family and Community Affairs noted on page 46 of its report -  

The committee has concluded from all the emotional outpouring from the community during its inquiry 
that conflict and relationships issues cannot be ignored.  They should not be left to fester while 
emotionally stressed people struggle with the shock of divorce and separation in a confused state about 
where to go for help.  The most common places people turn to for help are still lawyers and courts.  
Legal services, including courts, are neither designed nor resourced to provide therapeutic interventions 
to repair the emotional damages of separation.  People in this state often are incapable of focusing on 
their own and their children’s future needs while they are inevitably still dwelling on the past.   

I am particularly interested in issues surrounding non-court-based family services.  These services include family 
counselling and family dispute resolution.  I will first touch on the family counselling aspect.  Proposed 
section 47 in clause 115 reads -  

“family counselling” means a process in which a family counsellor helps - 

(a) one or more persons to deal with personal and interpersonal issues arising from 
relationships covered by this Act; or 

(b) one or more persons (including children) who are affected, or likely to be affected, by 
the breakdown of a relationship covered by this Act to deal with either or both of the 
following - 

(i) personal and interpersonal issues; 

(ii) issues relating to the care of children. 

Clause 115, which deals with proposed section 48, states that a family counsellor means - 
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(a) a person who is a family counsellor for the purposes of the Family Law Act; or  

(b) a person who is authorised to act under section 34C, or engaged under section 34D, as 
a family counsellor. 

Proposed section 49 also clarifies when communications in family counselling can and cannot be disclosed.  
Proposed subsection (1) states -  

A family counsellor must not disclose a communication made to the counsellor while the counsellor is 
conducting family counselling, unless the disclosure is required or authorised by this section. 

An example of what might be allowed in terms of disclosure can be found at proposed section 49(4), which 
reads -  

A family counsellor may disclose a communication if the counsellor reasonably believes that the 
disclosure is necessary for the purpose of -  

(a) protecting a child from the risk of harm (whether physical or psychological); or  

(b) preventing or lessening a serious and imminent threat to the life or health of a person; 
or 

(c) reporting the commission, or preventing the likely commission, of an offence 
involving violence or a threat of violence to a person; or  

(d) preventing or lessening a serious and imminent threat to the property of a person; or 

(e) reporting the commission, or preventing the likely commission, of an offence 
involving intentional damage to property of a person or a threat of damage to 
property; or 

(f) if an independent children’s lawyer is representing a child’s interests, assisting the 
lawyer to do so properly. 

I now move on to family dispute resolutions, which are also an important aspect of this bill.  Clause 51 reads -  

“family dispute resolution” is a process (other than a judicial process) - 

(a) in which a family dispute resolution practitioner helps people affected, or likely to be 
affected, by separation or divorce to resolve some or all of their disputes with each 
other; and 

(b) in which the practitioner is independent of all of the parties involved in the process. 

Again, as with family counselling, a number of provisions deal with the disclosure and non-disclosure of 
information.  The final one relates to family consultants.  They are slightly different from the ones that I have 
just mentioned.  They are listed at clause 60 of the bill, which reads -  

The functions of family consultants are to provide services in relation to proceedings under this Act, 
including - 

(a) assisting and advising people involved in the proceedings; and 

(b) assisting and advising courts, and giving evidence, in relation to the proceedings; and 

(c) helping people involved in the proceedings to resolve disputes that are the subject of 
the proceedings; and 

(d) reporting to the court under section 73; and 

(e) advising the court about appropriate family counsellors, family dispute resolution 
practitioners and courses, programs and services to which the court can refer the 
parties to the proceedings. 

I understand that unlike the previous two services to which I referred, all communications with the family 
consultant and referrals from family consultants are admissible in court.  In all of the above instances of non-
court-based family services, courts can order a person to attend dispute resolution, family counselling and 
meetings with the family consultant.  The courts can also order a person to participate in a course program or 
other service other than arbitration.  The courts can also seek the advice of a family consultant as to the services 
appropriate to the needs of the person and most appropriate provider of those services.  Proposed part 4B 
outlines the various obligations to inform people about non-court-based family service and court processes and 
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services.  Again, all of these measures are designed to reduce conflict between the two parties.  The federal 
government has committed nearly $400 million over four years to provide a number of these services to help 
couples resolve their issues and, where necessary, to agree on parenting arrangements.  According to a joint 
press release from the federal Attorney-General and the former Minister for Family and Community Services 
Senator Hon Kay Patterson, the package includes $189 million to establish 65 family relationship centres - I 
would call them a one-stop shop - for information with respect to the family law system, mediation and referral 
services.  I found a fact sheet about these centres.  It may be helpful if I outline what the centres will be doing.  
The fact sheet reads -  

These Centres will be the cornerstone of the new family law system.  They will be a source of 
information for families at all stages, including people starting relationships, those wanting to make 
their relationships stronger, those having relationship difficulties and those affected when families 
separate.  Centres will also offer individual, group and joint sessions to help separating families make 
workable arrangements for their children without having to go to court.  
Family Relationship Centres will be run by a range of organisations whose professionally qualified staff 
will deliver high quality, confidential and impartial services, and will be able to make referrals if 
necessary.  These professionals will have high levels of skills in relevant areas, including identifying 
family violence and child abuse.   

The first 15 family relationships centres are expected to open midway through this year.  Six will open in this 
state, one of which is to open in Joondalup.  Under the commonwealth package there is $13.4 million to increase 
the number of mediators, in addition to those in the family relationships centres, and $23.3 million to quadruple 
the number of contact orders programs which, to quote the Attorney General’s press release, have “already 
successfully helped thousands of highly conflicted separated parents to work together and ensure their children 
have a relationship with both their parents.”  There is also $17 million for 30 new children’s contact services.  
These are, without doubt, huge initiatives by the commonwealth.  It is important that the commonwealth be 
acknowledged for the vast amounts of money it is contributing to this very difficult area. 

I will turn to some specific areas within the bill that warrant some attention.  The reforms include a provision for 
parenting plans which, I acknowledge, are different from parenting orders made by a court of law.  They are not 
the registered parenting plans per se as identified in the current act.  The parenting plans are voluntary 
agreements that set parenting arrangements for children.  I understand that they can be changed at any time 
subject to the agreement of both parents.  They cover day-to-day responsibilities of each parent and the practical 
considerations of a child’s daily life, as well as longer-term issues. 

Hon Barbara Scott:  Are they made at the time the parents separate? 

Hon DONNA FARAGHER:  Yes, that is my understanding.  They are made at the time of separation rather 
than after going to a court in the first instance.  Examples of issues that might be covered in a parenting plan 
could be who the child will live with; what parenting time the child will spend with each parent and other people 
such as grandparents; how the parents will share parental responsibilities, such as deciding on schools and health 
matters; and what arrangements need to be made for special events such as birthdays and holidays.  As I have 
said, the plans are not made by a court of law and are not legally enforceable.  However, as I understand it, if a 
person proceeds to court, the court will be required to consider the terms of the plan when making a parenting 
order for the child.  The court will also be required to consider the extent to which both parents have complied 
with their obligations, which may include those that are set out by the parenting plan.  It is interesting to note that 
if a parenting court order is made after 1 July, parents can agree - unless the court stipulates otherwise - to 
change the arrangements through a parenting plan.  The reasoning behind this is that it is thought that it will be 
easier for parents to agree on changes in the full knowledge that they will not need to go back to the courtroom 
every time they need to change the parenting order.  Like the other reforms, these are all designed to reduce the 
adversarial nature of the courtroom. 
I will mention the provisions relating to grandparents, which are an interesting part of the bill.  The proposed 
changes to the act include an ability for the court to consider the relationship with grandparents in determining 
what is in the child’s best interests.  This is the first time that grandparents are stipulated within the act.  A 
number of clauses in the bill deal with grandparents, including clauses 82 and 87.  A fact sheet on the role of 
grandparents and how the provisions of this bill are seen to work has a section titled, “How will the new law 
apply to children and their grandparents?”  It states - 

Relationships between grandparents and their grandchildren can be considered in parenting 
arrangements, agreements or disputes that follow family breakdowns. 
When assessing the child’s best interests, the courts can take into account:- 
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•  The nature of the relationship between a child and grandparent,  

•  The likely effect on the child of any separation from a grandparent with whom that child has a 
relationship, and 

•  The capacity of the grandparent to provide for the needs of the child.   
The reforms require parents and the courts to address this relationship, where applicable, in a parenting 
plan or a parenting order and to consider how it contributes to meeting the child’s best interests.   
Parents and courts are encouraged to make provision for a child to continue a relationship with 
grandparents by ensuring that appropriate time is built into the parenting plan or order. 

I understand that grandparents will be able to access the services that are provided within the family relationships 
centres that I have previously mentioned. 
As I said at the beginning of my contribution, this is a very comprehensive bill; it has 260-odd pages.  It makes 
significant changes to the family law system that operates in Western Australia.  I suppose that some might say 
that the law has already dealt with children from marriages, as a result of the commonwealth legislation.  That 
leaves exnuptial children, and this bill seeks to provide some equity for them.  A number of the clauses have the 
overall aim of reducing conflict and the adversarial nature of separation and divorce.  They attempt to put the 
interests of children first.  That is a very good and noble position to take.  Only time will tell how well the 
changes bring about positive change in such a difficult area.  I will be interested to see, for example, how the 
notion of shared responsibility works.  Despite how honourable the intentions are, I would not like children to 
end up living something of a double life - moving constantly between two homes.  I suppose that, in many cases, 
that is already happening.  We can see from this bill that the government is trying to reduce the incidence of that.  
However, I would not want, as an unintended consequence, more problems to arise for those children and that 
conflict to increase.  I will add my personal view.  I note that the family relationships centres involved pre-
relationship counselling.  It would be wonderful if there were greater focus on such things as pre-relationship 
and pre-marriage counselling.  The availability of those options is probably a very good step, especially if they 
are presented long before children are even thought of. 
Hon Barbara Scott:  Pre-kids counselling. 
Hon DONNA FARAGHER:  Yes.  That has possibilities.  I got married last year and I received some pre-
marriage counselling as part of the requirements of getting married in the church.  However, many people take 
the step of marriage, but do not have any counselling at all.  It is important that there be a greater focus on that 
area.   
Hon Barbara Scott:  Prevention. 
Hon DONNA FARAGHER:  Prevention is better than cure.  I will conclude by saying that the interests of the 
child must be paramount in all considerations.  I outlined statistics at the beginning of my speech indicating that 
almost half of all divorces involve children; indeed, in 2004 nearly 50 000 children across Australia and nearly 
5 000 in Western Australia were involved.  The impact of separation and divorce on these innocent children must 
be a prime consideration.  Having said that, I have some questions to ask during committee.  The opposition 
supports this bill. 

HON HELEN MORTON (East Metropolitan) [7.58 pm]:  I will say a few words about why I think this bill is 
necessary.  Unlike my colleague who got married only last year, I have been married for 36 years.  In some 
respects it has been a pretty good marriage although a lot of people would say that I have had the best of both 
worlds!  That is true in some respects, because I have lived most of my life in the city and my husband has lived 
most of his life in the country on a sheep station.  Nevertheless, we have managed to have three children.  Our 
marriage has been pretty strong and very enduring.  As a family we have enjoyed the benefits of a longstanding 
marriage.  My elderly parents celebrated their sixty-second wedding anniversary this year.  They were married 
during the war.  They were typical pioneering farmers on a war service block.  They have been through the most 
amazing trials and tribulations but that has done nothing other than to bring them closer together.  They are in 
their 80s now and very frail, but they still live for each other. 

With grandparents like them and parents like us, one would think that our children would view marriage 
positively, but I do not think they do.  My number one son had two children before he got married to his current 
wife.  He got married, had another child, went to university and did all sorts of things.  In many respects he did 
them back to front to what I would imagine was the way to go about it.  Nevertheless, he and his wife are 
together.  They have a great life with three wonderful children, and I am lucky to be the grandparent of those 
three children.  However, my number two son is quite happy to cohabitate.  He cannot see why he should bother 
getting married.  What is the fuss?  He is quite happy with the way things are.  My daughter is exactly the same.  
However, my daughter’s comments had a greater impact on me and led me to try to understand why people are 
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not as interested in marriage as they used to be.  I was quite shocked by some of the things she said, such as that 
she did not believe in marriage.  She and her partner were committed to each other, so why did they need a 
marriage certificate?  What difference would it make?  Marriage did not make sense for her.  Basically her 
comments were along the lines that things would change for her too much if she got married.  I started to wonder 
what on earth she was talking about. 

I decided to do a bit of background research, because I was really struggling with the notion of why my 
daughter’s views about marriage were so different from mine.  I sought information about the beginnings of the 
notion of marriage.  I found out that marriage exists in virtually every known human society, at least since the 
beginning of recorded history.  In all human cultures documented by anthropologists, marriage has been a 
universal human institution, even though it varies considerably in different cultural contexts.  From an 
anthropological point of view, marriage is about regulating the reproduction of children, families and society.  
Marriage across societies creates kinship obligations and sharing of resources between men and women and the 
children they produce in that union.  There is no mention of an emotional tie or love in marriage at that time.  
David Murray, a university anthropologist, put it this way -  

Cultures differ in many ways, but all societies that survive are built on marriage.  Marriage is a 
society’s cultural infrastructure, its bridges of social connectedness.  The history of human society 
shows that when people stop marrying, their continuity as a culture is in jeopardy. 

A leading expert on families, sociologist David Popenoe, said - 

Marriage and the nuclear family - mother, father, and children - are the most universal social 
institutions in existence.  In no society has nonmarital childbirth been the norm. 

I would go so far as to say that that has not been the case until now.  Another anthropologist, George Murdock, 
investigated 250 societies, revealing his elementary conclusion - 

The nuclear family is a universal human social grouping.  Either as the sole prevailing form of the 
family or as the basic unit from which more complex familial forms are compounded, it exists as a 
distinct and strongly functional group in every known society.  No exception, at least, has come to 
light . . . The nuclear family is always recognisable and always has its distinctive and vital functions. 

How have things changed?  It was not until the seventeenth century that marriage transformed from an economic 
and political institution to one in which romantic love became more than an afterthought.  Marriage evolved into 
a relationship of companions characterised by emotion and sentiment that would have been unthinkable in 
previous centuries.  These were marriages in which a breadwinner-homemaker model was a clear division of 
labour.  The success of the marriage came to be measured by emotional satisfaction.  Remember, we are talking 
about the seventeenth century here, although that is a little reminiscent of the way things still are.  The success of 
the marriage came to be measured by emotional satisfaction; the satisfaction derived from being good 
homemakers, good providers and responsible parents.  Marriage trends then changed dramatically through the 
twentieth century.  The companion marriage rates increased gradually in the first 70 years of the twentieth 
century, except during the Great Depression, when marriage was often postponed.  This model of marriage was 
reflected in government policy.  In the 1918 royal commission into the administration of the federal public 
service, it was stated that women were prone to nervous breakdowns if they went beyond a limited period in 
positions normally held by men. 

Hon Norman Moore:  What has changed? 

Hon HELEN MORTON:  Did the member say “what has changed?” 
Of course, women could not work after they were married.  In the 1930s, when marriage rates dropped, fertility 
fell below replacement level for the first time in a long time.  People often talk about a baby boom in the 1940s 
and 1950s, when in fact there was a marriage boom, which came straight after World War II.  At the beginning 
of the boom, Sir Robert Menzies made his famous “forgotten people” speech.  I will not talk about all of the 
speech, except to refer to his conclusion, when he stated -  

The home is the foundation of sanity and sobriety; it is the indispensable condition of continuity; its 
health determines the health of society. 

That still holds true today.  At that time, marriage and family was the way of life for the majority of Australians, 
with only five marriages in every 1 000 ending in divorce, and only four of every 100 children born out of 
wedlock.  A prevailing social stigma was attached to women who got into trouble, and people continued to 
marry younger and younger.  The companion marriage was aided by an attitude about women’s unsuitability as 
breadwinners.  In the 1942 review of public service recruitment it was stated that women were better suited to 
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monotonous work than men, and their appointment in such positions would release more capable officers to take 
on tasks entailing greater responsibility.  No wonder women drove themselves into marriage!   

In the 1960s and 1970s, however, women decided that they had had enough of that.  Fertility peaked in 1961, 
with total fertility the highest for the century at 3.5 babies per woman.  However, the introduction of the 
contraceptive pill in 1961, and its cost-reducing inclusion on the pharmaceutical benefits scheme in 1972, 
supported earlier marriages.  For the first time, an almost totally reliable contraception method gave couples 
greater opportunities to disconnect the decision to marry from the decision to have children, with obvious 
implications for women who wanted to keep working or for those couples who wanted to have children without 
being married.  In 1966, government policy was that it was okay for married women to stay on and work in the 
public service, so it seems as if all these good things were coming at once.  The federal Family Law Act of 1975 
produced no-fault divorce, and the divorce rate rose from 2.8 per 1 000 married women in 1961 to 19.2 per 1 000 
married women in 1976.  Obviously, there was a big backlog that needed to be caught up.  Fertility rates again 
fell below the replacement level of 2.1 children per woman.   
However, in the 1970s, the most pivotal change was around education and work force participation for women.  
For most of the century, girls were more likely than boys to leave school at the minimum school leaving age.  It 
was not until the 1970s that this turned around, and retention rates for girls have continued to be higher than 
those for boys.  Also in the 1970s, couples tended to emphasise the need to defer having children until a female 
partner was established in a job or had completed her education.  This is when there was a shift away from the 
male breadwinner-female homemaker model to one in which couples increasingly shared the breadwinning role, 
although unfortunately not so much the homemaker role.  That still remained mostly a woman’s role.  The 
measure of marriage success increasingly became each spouse’s own self-development and expression.  This has 
been called individualised marriages.  In the 1980s and 1990s, this consolidated and levelled out.  Fertility rates 
levelled out and then dropped to 1.75 babies per woman, and that is around where it is now.  In 1988 and 1989, 
the child support scheme was phased in, increasing the amount of regular and predictable financial support from 
non-resident parents.  The Australian Bureau of Statistics predicts, based on current levels of marriage, divorce, 
remarriage, widowing and mortality, that more than one-third end in divorce and that at some time in the future, 
around a half of all marriages will end in divorce.  Last year, the number of couples marrying in Australia went 
up by almost five per cent on the previous year.  The cost of marriage and relationship breakdown in Australia is 
recorded as being as much as $6 billion a year.  In the recent past, divorce was for marriages that had serious and 
harmful problems.  Today, divorce might occur because one spouse is unhappy or has found a better partner.  
Cohabitation is now the most common pathway to marriage.  Seventy-six per cent of people who married in 
2004 lived together first, compared with only 16 per cent in 1975.  Marrying without first cohabitating has thus 
become increasingly uncommon.   
Despite increasing trends for couples to cohabitate, at the moment marriage remains the dominant pathway to 
childbearing, but only just so.  Thirty-five per cent of children living with lone parents will never know either 
parent married.  I am not sure whether marriage will remain the most dominant pathway to childbearing.  This 
sentiment was well expressed by the former British Minister of the Home Office, Ann Widdecombe, when she 
responded to the troubling trend of births outside marriage reaching a staggering 42 per cent last year.  In that 
respect, Britain is only fourth in Europe behind Sweden, Denmark and France.   
The National Marriage Coalition has a heap of statistics on the differences between cohabitating and married 
outcomes for children and everything.  Marriage increases the likelihood that fathers will have good 
relationships with their children.  Sixty-five per cent of young adults from divorced parents report poor 
relationships with their fathers compared with 29 per cent from non-divorced families.  They see their fathers 
less often and receive less affection.  The growing belief that men are somehow unnecessary is concerning.  The 
importance of fathers is strongly supported by social science research.  I think this legislation helps to build on 
that.   

Growing up outside an intact marriage increases the likelihood that children will themselves divorce or become 
unwed parents.  Daughters are three times more likely to be unwed mothers and having divorced parents doubles 
the odds that adult children will divorce.  Once again the legislation is necessary because this is an increasing 
trend.  Divorce and unmarried childbearing increases poverty for both children and mothers.  It is estimated that 
between one-fifth and one-third of divorcing women end up in poverty following divorce.  Figures from Monash 
University show that family break-up, rather than unemployment, is the main cause of the rising poverty levels 
in Australia.  Women are two-and-a-half times more likely to live in poverty during retirement than men and by 
2019 are expected to have half the superannuation accumulated by men.  Half of all single parents are on 
welfare.   
What might be driving this backlash against marriage?  I tried to find out the answer to this question by talking 
to a variety of young people who are dead against it.  The women are probably the key to it.  Women have 
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worked to have choice, be educated, have equal pay, travel, decide whether to bear children, and decide whether 
to marry.  The patriarchal construct of marriage has not kept pace with the rapid changes women are 
experiencing in all other aspects of their lives.  What has not changed is that the responsibility for raising 
children and managing a home is still mainly a woman’s domain.  Around the world, young women are now 
saying that they have no intention of doing the double or triple shift that we have done; that is, caring for 
children or grandchildren and the family’s needs at home, doing a full-time paid job and then coming home to 
elderly parents who also need support and care.  Husbands or partners do not, for the most part, have a double 
shift or the emerging triple shift like women.  Perhaps, as my daughter said, she just does not want to be like me.  
Some give up the paid job.  Participation in the work force by partnered women is on the decline.  In 1990, 
nearly 59 per cent of partnered mothers between the ages of 25 and 34 were in the work force.  By 2003, that 
figure had declined to 52 per cent.  The number of partnered mothers between the ages of 35 and 44 years 
decreased from 75.5 per cent to just over 70 per cent in the same three years.  Some choose to forgo having a 
family.  The ABS estimates that 24 per cent of Australian women will not have children.  That is nearly one-
quarter - amazing.  One reason that is claimed for this infertility is that women who could have had children have 
put off marriage and childbearing until their mid-30s, when there is a sharp decline in fertility.  Establishing 
careers ahead of having babies has contributed to this life pattern.  Sadly, many of these women will have no 
families to balance against their careers.  Some focus on getting their partners to help balance the collective work 
and life, but this seems to be very problematic, as we have found out in the way the Spanish have tried to bring 
in legislation to force that through.   
I believe that cohabitation is an easier way for some women to retain the notion of equal partners.  They want to 
avoid the dependence on the outsized expectations perceived to be inherent in marriage.  Women want more 
financial security, and a number of studies have indicated that those in low-income groups will continue to avoid 
or delay getting married due to economic factors.  Being better off financially is more important than being 
married.  These are all factors contributing to why 100 000 girls and women in Australia each year feel they have 
to resort to abortion - because of financial, social, career and educational disincentives to starting or adding to 
families.  There are more abortions among women in the 30 to 34 year age group than in the 15 to 19 year age 
group.   
What can we influence to decrease the negative impact of high rates of cohabitation?  Cohabitation is increasing.  
We need to continue to improve women’s post-school education.  By the time women are in their mid-30s, 
32 per cent do not have a partner and 45 per cent of these are lone parents.  We must adopt policies that 
encourage and support women to have their babies in supportive environments, rather than rely on social 
security.  Japan, Germany and the United States of America are having serious problems paying their social 
security, pensions and health costs because of low birth rates, as will Australia.  Policies must encourage women 
to continue with their unplanned pregnancies if they wish and their education, and support them if they wish to 
resume careers after the birth of the baby.  I do not think balancing work and family is an employers’ 
responsibility; however, as we move into an employee market, employers who do not creatively consider options 
for parents to balance their work and family responsibilities will be the losers.   
Feminism changed women and there is no going back, but it did not change enough men enough.  Without men’s 
transformation, cohabitation in preference to marriage will win.  I think we need to take a tough-minded look at 
our social realities and, if possible, arrest the downward spiral of marriage for the sake of the children.  It is not a 
coincidence that increases in juvenile violent crime, child neglect and abuse, teen suicide, alcohol and drug abuse 
and child poverty is happening at the same time as a decline in the number of people marrying.  The federal 
government recently announced that it would establish 65 family relationship centres around country and 
metropolitan Australia, about which Hon Donna Faragher spoke at length.  They will be for the use of people 
who are in a relationship but who choose not to marry, as well as those who are seeking a divorce.  They will 
include pre-marriage education, relationship counselling, parenting advice and mandatory sessions for people 
seeking to end their partnerships in the Family Court.  
Current research shows that what young people most want is a stable, happy family environment.  This is a 
powerful finding, especially since many of these young people are the products of divorced parents.  As a 
foundation for family life and raising children, marriage is better than its fast growing alternative.  We have let 
the institution of marriage become weaker and lose its great social purpose.  Our quest for greater individual 
choice now clashes directly with the obligations and social norms that held families and communities together.  
That is why this legislation is important now.  We encouraged people to think that how to live and with whom to 
live should not be governed by restrictive norms.  If marriage is to remain a viable social institution, self-
fulfilment as individuals cannot take precedence over our obligations to our children.  Communities in which 
good-enough marriages are common have better outcomes for children, women and men than do communities 
suffering from high rates of divorce, children born out of wedlock and marriages involving violence and a lot of 
conflict.  The challenge for us is to move marriage on so that it continues to be the pre-eminent environment for 
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child-bearing, whilst making sense for the next generation to take account of the substantial improvements in 
equality between men and women.  In the meantime, this legislation is necessary for the children of parents who 
prefer not to be married. 

HON ROBYN McSWEENEY (South West) [8.21 pm]:  I am very pleased that the Family Legislation 
Amendment Bill has been introduced.  It has been a long time coming.  The university degree I achieved some 
time ago was in politics and sociology.  The family featured very heavily in the research I did for my degree and 
I put it to practical use when I worked for Family and Children’s Services.  This bill incorporates provisions of 
the commonwealth Family Law Act into the Western Australian Family Court Act.  It is also uniform legislation.  
Most importantly, the bill deals with shared parental responsibility, bankruptcy and child support issues.  
Clause 81 refers to a new shared parental responsibility regime.   

More than one million children in Australia have a parent who does not live with them.  Research shows that 
some of these children see their parents only once a year if they are lucky.  Some women have three or four 
children, all of whom have different fathers.  When I worked as a welfare officer I found that was not 
uncommon.  The statistics supporting that are available.  Those children do not see their fathers very much.  
Fathers have an important role to play in children’s lives.  I have looked closely at what fathers can provide.  
They provide stability and a pay packet.  More importantly, when children are growing up, they need contact 
with fathers of other children.  If a father is living in the household, it stands to reason that the children in that 
household will meet other fathers.  Children living in a single-parent household with just a mother can be denied 
those sorts of contacts; the other male role models are not involved in that household.  That is not uncommon 
either.  I am not saying that children who live in a single-parent household do not enjoy father figures.  However, 
many children do not enjoy father figures.  I firmly believe that it is very important for a little chap to have a 
father figure with whom he can play football or indulge in boy talk.   

Under this legislation, a person cannot make an application for a parenting order unless that person attends a 
centre and obtains a certificate.  The commonwealth government will establish 65 family relationship centres 
across the country to help parents agree on parenting arrangements after separation.  It will be mandatory for 
those parents to do that.  

I trained as a mediator.  I am sure if Hon Bruce Donaldson were here, he would tell me I am having “I trouble”, 
which is the affliction of politicians who constantly say “I”.  I have trained in mediation, so I am aware of how it 
can benefit people.  It has an important role.  Mediation can mean that separating couples do not need lawyers.  
A mediator can help sort out problems, whether they be over property or children.  They can give a practical 
perspective to parents; for instance, if a father says that he will have the children and he will pick them up after 
school, the mediator can remind him that he works and ask what time he finishes work.  If the father says he 
finishes at five o’clock, the mediator will bring him back to reality and remind him that school finishes at three 
o’clock so he cannot pick up the children.  The mediator brings the practical aspects to the attention of the 
parents and helps to diffuse any anger that the couple might harbour.  We have all seen the many press reports of 
tragic circumstances in which fathers have shot their children and left their wives to cope.  Those tragedies could 
have been averted if this system had been established a long time ago.  This country has been crying out for a 
long time for the kind of practical assistance that this bill will provide.  If this legislation helps to avert those 
tragedies, its implementation will indeed be very worthwhile.  Its measures will take the heat out of relationships 
in the early stages of separation.  Lawyers can get involved at a later stage.   

The new family relationship centres will also focus on engaging both parents to resolve disputes about children.  
I have described a practical example of what that can achieve.  One of the benefits of this legislation for fathers 
is that it will provide certainty that they can maintain a role in their children’s lives.  Men get very angry if they 
think their children will be taken away from them.  The operation of these centres will give them some hope that 
the children will remain a focus in their lives, and I am very happy about that.  The mediation will help resolve 
who a child will live with, and the amount of time a child may spend with each parent or with other people such 
as grandparents.  Grandparents are often the forgotten people in family break-ups.  My children grew up with 
their grandparents.  They can give me a wide berth in favour of hugging their grandparents simply because every 
day they were growing up they had contact with their grandparents, who lived around the corner and later on the 
farm.  Their grandparents have remained a huge influence on their lives.  Many people on my side of the 
chamber have grandchildren.  When I was recently in Kalgoorlie with Hon Ray Halligan, the first thing he did 
was go into a souvenir shop because he wanted to buy some souvenirs for his grandchildren.  That is wonderful.  
That type of grandparent contact is needed in children’s lives.  They often need someone else to go to.  If they do 
not have their grandparents, they must look around for other associations.  The family is a wonderful unit.  I am 
not a grandparent yet, although I keep encouraging my girls in that direction.  They are like Hon Helen Morton’s 
girls; they do not want to get married.  They think marriage is off the planet.  It must have something to do with 
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women getting into politics, because my husband travelled overseas for many years and was never home.  We 
have a wonderful relationship.  He was overseas setting up the drilling crews. 

Hon Sue Ellery:  You’re saying marriage works if you’re never together. 

Hon ROBYN McSWEENEY:  No, I am saying that there must be something about having our own lives and 
being able to continue our own lives without a husband to stop us doing what we want to do.  They do have a 
habit - 

Several members interjected. 

Hon ROBYN McSWEENEY:  I think I will quit while I am ahead. 

The DEPUTY PRESIDENT:  You are making it very difficult for Hansard. 

Hon ROBYN McSWEENEY:  I will quit while I am ahead and say that men have a definite place in this world, 
when they find it. 

Hon Simon O’Brien:  It’s outrageous, this chauvinistic attitude. 

Hon ROBYN McSWEENEY:  I apologise to Hon Simon O’Brien; I did not mean to be chauvinistic.  I was 
making the point that Hon Helen Morton and I have probably found ourselves in politics because we have had 
the time to study and do what we want without having to look after other interests.  I think I will quit while I am 
ahead.   

Hon Murray Criddle:  The upshot is that you don’t want to change any nappies. 

Hon ROBYN McSWEENEY:  I did enough of that.  I would like to be a grandma at some stage in my life, 
preferably earlier in my life while I can enjoy them.   

There will be special help for grandparents as a result of this bill.  Grandparents play a central role.  They have 
certainly played a central role in my life.  Hon Barbara Scott often mentions her grandchildren to me.  She loves 
them to bits.  Many members on my side of the chamber would lay down their lives for their grandchildren.  It 
makes me very sad that when parents do split up, sometimes the wife uses the children against the husband and 
says, “Your parents aren’t seeing my children”, or vice versa.  It is usually the wife who says that, not the 
husband.  Either way, both grandparents miss out.  The provisions about grandparents are another good thing 
about this bill.  The bill also contains special provisions that oblige a bankruptcy trustee to take divorce 
proceedings into account. 

I move on to child support.  When I was working at Family and Children’s Services, a man came into my office 
and said that he had $7 to live on.  I said that was impossible; he could not have only $7 to live on.  He said that 
the Child Support Agency had taken everything out of his pay packet and left him with $7.  That was not 
uncommon.  The men who knew about Family and Children’s Services - there were not many - would come and 
ask me how they were meant to live.  It was very wrong that they had to do that.  If the Child Support Agency 
wanted to take money off this man, it should have taken into account the fact that this man also had to live 
during the week.  Hopefully all these anomalies will be fixed because of the shared parental responsibility 
provisions.  I have a few moments of disquiet about shared parental responsibility, given that sexual abuse 
claims to Family and Children’s Services are rife when child custody applications are made.  People who work 
in that industry say that both sides make allegations because they do not want the other side to get custody of the 
children.  That will automatically be taken into account.  I have a few moments of disquiet when I consider that 
those situations may increase under this new legislation and that fathers may get access to their children when 
they should not.  Child support is a huge issue.  I am sure that all politicians in this place would have had people 
in their offices talking about child support issues.  It has been a huge problem throughout Australia. 

I am particularly pleased that this bill is before us and that we will pass it before 1 July.  I hope that we will not 
see any more fathers take their children’s lives and that mediation will become the norm.  I hope that some of 
these mediation centres, or family relationship counselling centres, will be put in my electorate, perhaps in 
Manjimup, because Bunbury is quite a distance to travel.  We have always had trouble in the country with child 
access visits.  The closest mediation access centre for the whole of the south west would be Bunbury.  I hope that 
some of these centres will be opened further down in the south west, simply to deal with access issues.  People in 
the country should have as much access to these centres as city people.  People in the country are far more 
isolated, and things can blow up rather quickly when there is no access to counselling services.   

HON ANTHONY FELS (Agricultural) [8.37 pm]:  I rise to speak on the Family Legislation Amendment Bill 
2006.  It is a disgraceful use of Parliament for a minister to rush through this important piece of legislation in the 
way he is rushing it through this week without proper scrutiny, particularly by the Legislative Council.  The 
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Legislative Council has a role to properly scrutinise all legislation as it affects everyone in Western Australia, 
including children as well as adult voters.  The Attorney General has been aware of the need for this legislation 
for years.  The government had the opportunity to track the progress of the federal legislation prior to its final 
passage in the Senate in March this year.  This bill basically incorporates everything that has already passed 
through the federal Parliament and become commonwealth law.  What is in this bill that is not in the 
commonwealth legislation?  That is the important question.  It is a very long bill.  It has more than 200 clauses.  
What issues are in this bill that have not already been dealt with in the federal Parliament?  There is probably 
nothing, but I wonder why it took so long to complete the bill before it was introduced into the Assembly.  Why 
was it not scrutinised by our Standing Committee on Uniform Legislation and Statutes Review?  Also, why did 
the government need to make so many amendments to the bill in the other place within a week of introducing it?  
Why does this bill have one of the shortest second reading speeches of any bill that I have witnessed since I have 
been a member of this house, when the explanatory memorandum that accompanies the bill is something like 
76 pages -  

Hon Giz Watson:  One hundred pages. 

Hon ANTHONY FELS:  Even 76 pages would have been the biggest explanatory memorandum of any bill I 
have seen.  The parliamentary secretary’s second reading speech was less than a page.  The bill is 263 pages long 
and contains 208 clauses.  

These issues highlight the workload facing Minister McGinty - I might say one of the few capable ministers in 
the Labor government - because he is handling two important portfolios for the government, namely health and 
Attorney General, as well as running everything else in the Labor Party.  Normally these portfolios would be 
spread between individual ministers because of their complexity, particularly when there is such a crisis in the 
health system in Western Australia.  This bill has been introduced through the office of the Attorney General.  
Why has the introduction of this bill been rushed?  The government made many amendments to this bill in the 
other place.  It is little wonder this bill has been rushed given that the minister is dealing with the crisis in the 
health system.  Had the minister not been so preoccupied with the health portfolio, he might have been able to 
give this legislation the importance it deserves.  This bill should never have been rushed through as an urgent 
bill, simply because this clumsy government has - yet again - not been able to do its job properly.  As this bill is 
uniform legislation, it should have been referred to, and considered by, the Standing Committee on Uniform 
Legislation and Statutes Review.  In addition, prior warning should have been given to the Legislative Council 
so that we could prepare ourselves properly to deal with both this bill and the government’s amendments to it.   

I support the intent of the bill to reduce conflict between separating parents and to resolve relationship disputes.  
The bill provides for family counselling and family dispute resolution.  Magistrates can now order parties to 
participate in the counselling process before the matter is dealt with in the court.  Family relationship centres will 
focus on engaging with both parents to resolve disputes regarding children.  Centrelink and the Child Support 
Agency will be asked to refer people to these centres as a first step in dealing with separation and the 
development of parenting plans.  These plans will set out an agreement on parenting arrangements after 
separation to minimise misunderstandings.  The system is aimed at resolving parental disputes in a non-
adversarial way.  The new regime involves non-court-based services involving a family counsellor, a family 
dispute resolution practitioner, an arbitrator and a family consultant who will assist the magistrate with court-
based services once the matter is heard in court.  This must be better than going to court while these issues are 
still unresolved, volatile and live.  However, we are putting much faith in the family consultant who will guide 
the magistrate or judge in cases that go before the court.  I ask the parliamentary secretary: what scrutiny will be 
done of the accuracy of the advice or evidence that is provided by the family consultant in these cases?   

It is important that this bill be passed by the Legislative Council as soon as possible, because the commonwealth 
Family Law Amendment (Shared Parental Responsibility) Act will commence on 1 July; that is, in six days.  
From that time until this bill is proclaimed in Western Australia, we will be operating under two different family 
law acts.  It is absurd that we are rushing this bill through the house.  Once we have rushed this bill through the 
house, we will also have to rush through all the other Treasury appropriation and revenue bills that must be dealt 
with within the next 48 hours.  The important question is: will this bill improve the lives of children who are 
involved in a separation dispute or marriage breakdown?  I hope it will.  I support the bill in that hope.  The 
interests of children are best served if conflict between their parents can be avoided.  Once the parents can 
resolve their differences and disputes and understand the situation in which they find themselves, the children 
can adjust to the new situation.  The more that can be done to speed up that process and make it fairer, more 
understandable and more transparent, the better.  This bill also aims to improve the access of grandparents to 
their grandchildren.  Grandparents are often the forgotten victims of marriage breakdown.  Therefore, that will 
be a good thing.   



Extract from Hansard 
[COUNCIL - Tuesday, 27 June 2006] 

 p4272b-4285a 
Hon Donna Faragher; Hon Helen Morton; Hon Robyn McSweeney; Deputy President; Hon Anthony Fels; Hon 

Giz Watson 

 [13] 

Parties who are faced with the prospect of dealings in the Family Court need not be too concerned about issues 
of gender bias.  Under the Western Australian Family Court Act, the Family Court of Western Australia should 
already provide the best outcome for the children.  This should be the main concern of any parties to an action in 
the Family Court.  I understand that the interests of the child or children are paramount in all decisions of the 
Family Court.  I have faith in the current system.  I believe the Family Court determines cases on that basis now.  
However, it is impossible to determine exactly what will be the best outcome for the child or children even when 
the parties concerned have the best intentions of doing so.  The existing Western Australian Family Court must 
take into consideration the interests of the child or children before we introduce these changes.  Ideally, if the 
changes introduced in this bill enable parents to reach an agreement in the best interests of their child or children, 
without self-interest and outside of the Family Court, that must be better than the often antagonistic and messy 
outcomes determined in hearings, trials and decisions that are made without the maximum possible cooperation 
of parents.  If this bill does not pass through the Parliament, the children who will be particularly disadvantaged 
will be exnuptial children.  These children deserve the same protection by law as children who are born in 
wedlock.  This bill will enable de facto couples to access the Family Court of Western Australia for property and 
child disputes.   

I know of three bills that have been mishandled by this government in the past two weeks.  These bills have been 
within the consumer protection portfolio, which I have an interest in, so that is why I know about them.  The first 
was the Energy Safety Levy Bill.  That bill ran out of time and required reintroduction to get it through the 
Parliament before 1 July so that the energy safety levy could be implemented.  The second was the Residential 
Parks (Long-stay Tenants) Bill.  The government had to recommit that bill because it had made some messy 
amendments that were unacceptable to the people who will be affected by the bill.  The third was the Retail 
Shops and Fair Trading Legislation Amendment Bill.  That bill had to be amended in this place because of the 
inclusion of a clause that would effectively have given the minister the power to deregulate trading hours for 
more than 75 per cent of the 365 days of the year.   

This bill does not place de facto relationships and exnuptial children in the same position as married couples and 
their children.  For a start, this legislation does not deal with the fact that, unlike married couples, de facto 
couples cannot appeal to the Family Court but must appeal to the Supreme Court of Western Australia.  Western 
Australia can, of course, make its own laws different from those in the other states, and different from 
commonwealth law.  One issue that could have been dealt with in this legislation, had we had more time, is the 
setting up of an appeal division within the Family Court of Western Australia.  That is, we could have appointed 
Family Court judges in Western Australia as appeal judges in the Family Court of Western Australia.  In this 
way, de facto couples could appeal to the same court as married couples.  When federal court judges are visiting 
Western Australia for appeals in the Family Court, they should also be able to hear the few appeals that are 
lodged in Western Australia and need to be dealt with in the Supreme Court.  One in every five or six judges is 
appointed an appeal judge and travels to other states.  When those appeal judges are in Western Australia, which 
is for a few appeals each year, we should be able to utilise their availability and their commission to hear appeals 
that would otherwise need to be heard in the Supreme Court of Western Australia.  A Supreme Court appeal is a 
far more expensive course of action and is usually unaffordable for the majority of victims, so they end up 
fighting out their cases in the Family Court.  If those judges also had appointments as appeal judges in the 
Family Court of Western Australia, an appellate division of that court could be set up in Western Australia.  I 
wonder why the government did not consider this issue when it dealt with this bill and these amendments to the 
Family Law Act.  I imagine it is because everything is a rush for this government.  There are not enough capable 
ministers to look after these important portfolios. 
Another issue is the referral powers on superannuation.  I am interested to know whether the Family Court of 
Western Australia can deal with the division of superannuation between separated couples.  That is great benefit 
and fairness when one party has a significant asset in superannuation.  However, it is not often practical when 
property is divided.  It is not a comfortable outcome if one party is left with no home, car, furniture or other 
assets but only a superannuation investment that cannot be touched until that party has reached the age of 65.  
This may well require the referral of powers from the commonwealth.  If so, I want to know from the 
parliamentary secretary: has any consideration been given to the referral of powers to the Family Court of 
Western Australia to split superannuation as part of the division of property? 

Hon Kate Doust:  That has been done.  You must have missed that bill.  

Hon ANTHONY FELS:  I hope the Western Australian Family Court deals with that in relation to de facto 
families.   
The federal government is injecting $400 million into counselling for people before their cases go before court.  
That is a staggering amount of money.  Anything that goes towards improving the outcome for these families, or 
what remains of the family unit, and the children involved is welcomed.  It is also vitally important to recognise 
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that families require good government and stable and good economic times to survive and develop.  Rather than 
allocate funds towards the expensive process of pursing a case through the Family Court, I hope that more funds 
will be targeted towards services that help prevent these unfortunate situations from arising.  It may be useful to 
fund other programs, such as Relationships Australia, or to use the funds to better educate individuals before 
they get married or become involved in a de facto relationship so that they are fully aware of their obligations to 
their partners and their children.  In addition to saving a lot of hardship and despair, better education will save 
the hundreds of millions of dollars that are wasted and lost through the Family Court process.   

Couples will now require a certificate from a separate counselling department before they are allowed to proceed 
through the Family Court.  Most of the work will be done outside the Family Court - that is, the building that 
houses the courtrooms.  This is a good thing, because the Family Court can be a daunting and intimidating place.  
The parties to a Family Court action start from a position of alienation even before they enter the courtroom.   

I have concerns about de novo appeals and the changes that will be effected by this legislation.  Parties aggrieved 
by a decision of a magistrate that is made on interim orders may presently apply for a rehearing with a judge of 
the Family Court.  There is some benefit in that, particularly for unrepresented parties who may wish to put their 
position without the legal expertise of Family Court lawyers.  It is argued that the current process is inefficient 
and that the court’s time is wasted when an appeal is mounted not on the basis of an error in the law, but simply 
because one of the parties is not happy with the decision.  One party may not have disputed the evidence 
presented by the other party and, therefore, a decision may be made that is perceived by that party to be unfair, 
even though, on the evidence considered by the magistrate, no other decision could have been made.  I believe 
there is a lot of merit in parties being able to represent themselves in court.  It is often the case that a more 
equitable result is determined when parties present their own case.  Lawyers often get hold of a case and 
withhold issues that go against their client or “sex up” the issues that benefit their client.  When dealing with 
emotional, financial and life wellbeing issues in the Family Court, we should not be surprised that emotions run 
high.  Cases should be dealt with in a way that is not only fair, but also seen to be fair by all parties.  I have been 
contacted and advised by officers of the Family Court that this legislation must be passed before Thursday, 
which is our last sitting day before the winter recess.  I understand the reasons for this; however, I must express 
my outrage that in rushing this bill through in the next 48 hours, the Western Australian Parliament will not be 
able to scrutinise this lengthy and detailed legislation.  I do not blame the commonwealth for this urgency; 
indeed, it has done a terrific job in considering the legislation as it applies to the commonwealth.  However, the 
state government has had three months to complete the drafting of this bill and to introduce it before Parliament.  
I am disappointed that the Attorney General has not given the Parliament or the Family Court practitioners of 
Western Australia sufficient time to consider this legislation properly and to consider other alterations that could 
have been made to the Family Law Act of Western Australia to improve it in the same process.  In particular, 
this is a missed opportunity to deal with appeals available to de facto and exnuptial children.  I would be 
interested to know the government’s position on those issues and why it did not consider these issues during the 
past year or so when it was made aware that this amendment bill would be required.  I have no other option than 
to support the bill.  However, I am disappointed that the Labor Party has again curtailed full debate on a very 
important issue.   

Debate adjourned, on motion by Hon Giz Watson. 
 


